
IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF OKLAHOMA 

 
 
STATE OF OKLAHOMA, et al., ) 
  ) 

Plaintiffs, ) 
  ) 
v.  ) Case No. 4:05-cv-00329-GKF-PJC 
  ) 
TYSON FOODS, INC., et al., ) 
  ) 

Defendants. ) 
 ) 

 
 

DEFENDANTS’ REPLY IN SUPPORT OF MOTION TO EXCLUDE THE  
TESTIMONY OF DR. VALERIE J. HARWOOD PURSUANT TO  

DAUBERT v. MERRELL PHARMACEUTICALS, INC. (Dkt. No. 2030) 
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 Defendants respectfully submit this reply brief in support of their motion to exclude the 

testimony of Plaintiffs’ expert witness Dr. Valerie Harwood.  See Dkt. No. 2030 (“Motion” or 

“Mot.”).  Plaintiffs’ brief in opposition, see Dkt. No. 2115 (“Opposition” or “Opp.”), is a creative 

yet unavailing post hoc effort to salvage Dr. Harwood’s testimony.  The Opposition incorporates 

some 125 pages of new expert declarations and reports, including a 28 page declaration from Dr. 

Harwood that substantially revises portions of her testimony.1  Plaintiffs offer testimony from 

previously undisclosed experts putting forward new analyses based on samples collected and 

tests run long after the deadline for expert disclosures.2  Plaintiffs propose a novel and untenable 

version of “peer review” by a party’s own consultants.  And, Plaintiffs attempt to downplay Dr. 

Harwood’s reliance on her own biomarker methodology.  But despite Plaintiffs’ many 

contortions, it remains the case that Dr. Harwood’s novel method has never survived review by 

                                                 
1 Plaintiffs repeatedly incorporate these declarations by reference but without elaboration.  The 
Tenth Circuit frowns upon this briefing tactic, which simply “allows litigants to circumvent page 
limitations and complicates the judges’ responsibilities.”  United States v. Heijnen, 215 Fed. 
Appx. 725, 727 (10th Cir. 2007); see Gaines-Tabb v. ICI Explosives, USA, Inc., 160 F.3d 613, 
623-624 (10th Cir. 1998) (citing multiple authorities rejecting incorporation by reference).  
Plaintiffs’ brief and substantive attachments total 144 pages.  If the Court accepts these 
declarations, see n.2, infra, they merit consideration only to the extent that they are discussed 
substantively in Plaintiffs’ brief. 
2 Each of Plaintiffs’ declarations offers new analysis based on work performed after the deadline 
for expert reports in violation of Rule 26 and this Court’s scheduling orders, and should therefore 
be excluded.  See Dura Auto. Sys. v. CTS Corp., 285 F.3d 609 (7th Cir. 2002) (striking affidavits 
from previously undisclosed experts offered in support of Daubert briefing); Palmer v. ASARCO 
Inc., 2007 WL 2254343 (N.D. Okla. Aug. 3, 2007) (same); Honaker v. Innova, Inc., 2007 U.S. 
Dist. LEXIS 30222, at *6-7 (W.D. Ky. Apr. 23, 2007) (same).  Dr. Harwood offers numerous 
previously undisclosed opinions.  Opp. Ex. A at 4-18.  Dr. Sadowsky presents an entirely new 
expert report.  See Opp. Ex. D, attch. 1.  Drs. Weidhaas, Macbeth, and Harwood rely on his work 
along with additional testing conducted long after Dr. Harwood’s report was served.  See Opp. 
Ex. C at 18-22 (Harwood); Opp. Ex. F. at 8-13 (Macbeth); Ex. G at 5-8 (Weidhaas).  Dr. 
Weidhaas and Dr. Macbeth offer undisclosed opinion and background testimony based on their 
own technical expertise.  Opp. Ex. F. at 2-10 (Macbeth); Opp. Ex. G at 3-12 (Weidhaas).  And 
Dr. Loftis offers statistical analysis to repair Dr. Harwood’s failure to perform any, which relies 
in part on Plaintiffs’ inappropriate post-report deadline testing.  See Opp. Ex. H at 3, 6-7.  
Defendant will move separately to strike these declarations. 
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anyone outside of Plaintiffs’ litigation team, and is fundamentally unsupported by the available 

data.  Dr. Harwood’s testimony should be excluded in its entirety under Daubert. 

DISCUSSION  

1. Dr. Harwood’s Biomarker Lacks Substantial Scientific Pedigree And Is 
Unsupported by the Data 

 Plaintiffs first attempt to supply the biomarker’s long-missing ancestry.  They argue that 

PCR has been accepted in other courts, and should therefore be accepted in this one.  See Opp. at 

5.  But this again conflates a methodology with the tools used to implement it.  The authorities 

Plaintiffs cite simply recognize PCR as an appropriate method for duplicating and matching 

DNA.  Defendants have never questioned that use; rather, Defendants dispute Plaintiffs’ claim 

that the particular thing that Dr. Harwood’s PCR primers replicate is unique to poultry litter.  Dr. 

Harwood’s method comprises the entire process supporting that claim, not just the PCR reaction.  

Plaintiffs similarly argue that Dr. Harwood’s method should be accepted because it is a “library 

independent PCR method,” which, they argue, are widely accepted.3  Again, Defendants have 

never disputed that some such methods exist, but the fact that Dr. Harwood has proposed and 

begun testing such a method does not make it reliable.  Indeed, automobiles are a generally 

accepted form of transportation, but the Pinto has mercifully gone by the boards.  The question is 

whether Plaintiffs’ particular library independent method is reliable. 

 Contrary to their own prior admissions, Mot. at 7-9, Plaintiffs’ consultants now claim that 

the biomarker follows a decade’s worth of scientific research.  Opp. at 7 (citing Harwood, 

Macbeth, and Weidhaas declarations).4  Specifically, Plaintiffs rely on research by Professor 

                                                 
3 Plaintiffs reference here to “PCR methods” in the plural undercuts their claim that PCR itself 
constitutes a single methodology.  Opp. at 7. 
4 Dr. Harwood previously took credit for leading this effort and is Plaintiffs’ sole disclosed expert 
on these points.  But Plaintiffs now rely principally on the work of Drs Macbeth and Weidhaas 
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Kate Field of Oregon State University.  Opp. Ex. C ¶27; Opp. Ex. F. ¶10.  But Professor Field’s 

work is a microcosm of why Plaintiffs’ claims are unreliable.  She proposed a species-specific 

marker for cattle.  See Bernhard & Field, A PCR Assay to Discriminate Human and Ruminant Feces 

on the Basis of Host Differences in Bacteroides-Prevotella Genes Encoding 16S RNA, 66 Jnl. of 

Applied & Enviro. Microbiology 4571 (2000).  Yet, after thousands of field tests over many years, 

it proved no more specific than for ruminants generally.  See Shanks, et al., Basin-Wide Analysis 

of the Dynamics of Fecal Contamination and Fecal Source Pollution in Tilamoook Bay, Oregon, 72 

Jnl. of Applied & Enviro. Microbiology 5537 (2006).5  The fact is that no other scientist has 

identified Plaintiffs’ poultry specific biomarker, which, as she and her colleagues candidly 

admitted, remains entirely novel.  Mot. at 7-8. 

 Second, Plaintiffs disclaim a need to test any additional animals before claiming that the 

biomarker is specific to poultry litter.  Instead, they argue, it was appropriate to test only “the 

non-target fecal sources that are most likely to affect water quality.”  Opp. at 8.  But this 

rationalization is entirely post hoc.  Opp. Ex. C at 13.  As Dr. Harwood admitted previously, 

Plaintiffs never attempted to analyze fecal contributions from other animals, and therefore had no 

basis to apply this late-minted criterion.  Mot. at 17-18.6  Moreover, even if they had, the 

biomarker’s ability to persist for long periods of time prevents the discounting of many less 

                                                                                                                                                             
who actually performed the work underlying Dr. Harwood’s testimony.  Mot. at 7-10.  Such 
testimony should have been disclosed previously to allow Defendants a full opportunity to test 
their recollections and opinions as testifying experts.  See Dura, 285 F.3d at 612-617 . 
5 Unlike Dr. Harwood, Dr. Field did perform statistical analyses, study watershed specific fate 
and transport issues, and examine multiple relevant correlations.  See id. generally.  Moreover, 
Dr. Field recognized that PCR is unreliable in that it replicates DNA from dead cells, and also 
that animal impacted waters pose less health risks than human-impacted.  Id. at 5545. 
6 Dr. Harwood’s claim to have relied on Dr. Teaf’s analysis thus contradicts her prior testimony.  
Opp. at 8.  Moreover, Plaintiffs’ reliance on undisclosed sample collection and testing performed 
after the expert report deadline should also be rejected.  Opp. at 8-9. 
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populous species.  Id.  Therefore, Dr. Macbeth admitted that Plaintiffs’ claim of host specificity 

cannot be expanded beyond the universe of tested animals.  Mot. at 12.  Plaintiffs’ selection of 

control animals was arbitrary and insufficient.7

 Third, Plaintiffs attack Dr. Myoda’s testimony.  Opp. at 9-10.  However, Plaintiffs’ 

claims of contamination and quality control failures are rank speculation.  Indeed, IEH’s labs are 

certified for the most rigorous analytical work by multiple professional associations and 

regulatory agencies.  See Myoda Depo. at 53:5-9 (Ex. 1).  Plaintiffs’ claims that Dr. Myoda did 

not “duplicate the Biomarker protocols appropriately” and challenges to his conclusions are 

based on the selective and misleading presentation of materials at his deposition and a 

misunderstanding of his testimony.  Moreover, Plaintiffs’ objections contradict their own prior 

testimony.  For example, Dr. Macbeth argues that Dr. Myoda did not identify the same 

biomarker organism in some of his samples because the identified DNA sequence was only 97 to 

99 percent similar.  Opp. Ex. F. ¶19.  Yet, Dr. Harwood previously testified that in their field, 

bacteria with greater than 95 percent similarity are “indistinguishable.”  See Harwood July Dep. 

at 106:22-107:18 (Ex. 2).  At any rate, Plaintiffs have not moved to exclude Dr. Myoda under 

Daubert, and are free to challenge him at trial where he will ably answer their allegations.8  For 

present purposes, Dr. Harwood’s work is unreliable regardless of Dr. Myoda’s findings. 

2. Plaintiffs’ Biomarker has not been Peer Reviewed 

 Having offered a piecemeal defense of Dr. Harwood’s work, Plaintiffs next advance the 

remarkable claim that their biomarker methodology has been peer reviewed and validated by 
                                                 
7 Plaintiffs also cite Dr. Loftis’s theory that tests of all non-poultry samples are appropriately 
considered collectively.  This testimony is long tardy.  Defendants challenged Dr. Harwood’s 
statistical shortcomings at the preliminary injunction stage, see Mot. at 2, yet Plaintiffs neither 
had her perform this analysis, nor designated Dr. Loftis as an expert, see Mot. at 15-17. 
8 Dr. Myoda’s testimony is offered solely to rebut Dr. Harwood testimony.  If Defendants’ 
Motion to exclude Dr. Harwood is granted, Defendants will not call Dr. Myoda. 
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their own retained consultant, Dr. Mike Sadowsky.  Opp. at 10-13.  But Dr. Sadowsky’s work is 

unpersuasive and irrelevant for several reasons.  First, the declaration and report that Plaintiffs 

attach plainly constitute a new and undisclosed expert analysis, performed after the expert report 

deadline, see Opp. Exs. D, E, and as such are improper.  See Honaker v. Innova, Inc., 2007 U.S. 

Dist. LEXIS 30222, at **6-7 (W.D. Ky. Apr. 23, 2007) (rejecting effort to resuscitate an expert’s 

testimony on Daubert with the late-disclosed testimony of another expert). 

 Second, while Plaintiffs strive mightily to broaden the definition of “peer review,” Opp. 

at 10-12, even the most generous understanding does not include corroboration by a party’s own 

consultant.  Indeed, Courts have rejected the less extreme claim that review by opposing experts 

constitutes peer review.  See Honaker, 2007 U.S. Dist. LEXIS 30222, at **4-5; see also Gaskin 

v. Sharp Elec. Corp., 2007 U.S. Dist. LEXIS 65532, at *30 (N.D. Ind. Aug. 31, 2007) (rejecting 

as “untenable” plaintiffs’ argument that review by opposing experts constituted “peer review.”).  

The hallmark of “peer review” is independent review.  See Mot. at 6-7; see also United States v. 

Frabizio, 445 F. Supp. 2d 152, 166 (D. Mass. 2006); In re Breast Implant Litig., 11 F. Supp. 2d 

1217, 1230-31 (D. Colo. 1998).  Dr. Sadowsky’s work is not independent review.  Plaintiffs 

reimbursed him for his work, Opp. Ex. D ¶3, and while he claims to have worked without salary 

he makes no such representations regarding his colleagues, staff, or institution.  Nor does he 

disclose his publication interests.  See E-mail Correspondence at 3-4 (Ex. 3). 

 Third, Dr. Sadowsky’s work is in any event irrelevant as he merely confirmed that 

Plaintiffs’ primers replicate a given DNA sequence.  See Opp. Ex. D. at 4-10.  That claim is not 

in dispute; indeed, Dr. Myoda similarly confirmed that claim.  See Mot. Ex. 14 at 27.  But 

beyond that, Dr. Sadowsky did nothing to confirm Plaintiffs’ claim that this DNA strand is 
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unique to poultry.  He simply takes Plaintiffs’ word for it.  See Opp. Ex. D ¶11.b.  His review 

therefore adds nothing to the parties’ actual dispute.9

 Of course, Drs. Harwood, Macbeth, and Weidhaas’s work has been submitted to real, 

independent peer review by a leading journal, which rejected it.  See Mot. generally.  Plaintiffs 

downplay that rejection as routine and having “little to do with scientific reliability.”  Opp. at 13.  

Dr. Harwood, for her part, dismisses it on the basis that her first manuscript was “overly 

complex.”  Opp. Ex. C ¶41.  But AEM did not merely decline to publish her manuscript for want 

of space, but rather soundly rejected it twice “for scientific reasons,” because it was in part 

“inadequate,” “inappropriate,” and statistically unsupported.  Mot. at 4-6.10  Dr. Harwood’s work 

has been peer reviewed, and found wanting.   

3. The Biomarker Method Has a Substantial But Unknown Error Rate 

 Plaintiffs next assert that the Biomarker has a known and measured error rate, which 

presumably supports its reliability.  This claim rests entirely on inadmissible new opinions and is 

in any event highly misleading.  At her first deposition, Dr. Harwood testified that an error rate 

for a library independent method must be established through blind comparison tests, but 

acknowledged that such tests have never been run.  See Harwood Jan. Depo. at 240:20-241:19.  

(Ex. 4).  At her second deposition she acknowledged having done no new analysis.  See Mot. at 
                                                 
9 Interestingly, Dr. Sadowsky’s report does reveal that he managed to replicate only 50 percent of 
Plaintiffs’ test results on allegedly biomarker-positive environmental samples.  See Opp. Ex. D 
¶12.  Such a gross variance is grounds for pause. 
10 Plaintiffs also question the utility of peer review, arguing that “given the anonymity of the 
reviewers we cannot tell whether they had qualifications to judge the work represented by the 
paper.”  Opp. at 13.  The Court can judge whether the scientists who wrote the pointed and 
technically detailed criticisms contained in AEM’s peer review comments had any technical 
expertise in the field.  See Mot. Exs. 1, 7.  Moreover, Plaintiffs’ disparagement of peer review 
here stands in stark contrast with the paean they sing to confidential peer review in their papers 
resisting discovery into their efforts to secure peer for their experts’ work.  See Plaintiffs’ Motion 
for Protective Order, Dkt. No. 2034 (May 11, 2009) (seeking to avoid production of materials on 
the basis that it would violate the important confidentiality of the scientific peer review process). 
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4.  Plaintiffs’ new claim that the biomarker method has a known error rate depends entirely on 

tests performed after the expert report deadline by Plaintiffs undisclosed experts, Drs. Sadowsky, 

Macbeth, and Weidhaas.  See Opp. at 13-14.  These results should be put aside. 

 Plaintiffs’ claim is moreover misleading as it overlooks the many uncertainties that 

characterize the development of the biomarker pointed out in Defendants’ Motion, which 

substantially increase the method’s error rate.  See Mot. at 13 (Dr. Macbeth agrees that 

biomarker is “specific” only with regard to tested animals; BLAST database far from 

comprehensive); id. at 13-14 (use of various tools to manipulate melt curve results, introducing 

unknown error rates); id. at 15-16 (biomarker statistically unsupportable, especially given cluster 

sampling); id. at 17-19 (failure to test other relevant species undercuts claim to host specificity). 

4. Plaintiffs Have Not Performed a Comprehensive Fate and Transport Analysis 

 Continuing to ignore their experts’ many statements to the contrary, see Mot. at 11-12,11 

Plaintiffs again assert that they did conduct sufficient fate and transport analysis.  Opp. at 14-15.  

To support this claim Plaintiffs simply refer the Court to their expert reports without specific 

citation or discussion.  See id. at 14.  These experts, they claim, demonstrate the presence of 

poultry litter at each stage of an alleged “pathway.”  Id. at 14-15.  But Plaintiffs nowhere meet 

Defendants’ principal objections, that Plaintiffs failed to account for the many alternate sources 

within the IRW of the same bacteria and chemicals that they claim demonstrate “poultry waste” 

at each stop along the alleged pathway, see Mot. at 10-12, 21-22, and failed to support their 

central assumption that these constituents move through the IRW in fixed proportions to each 

                                                 
11 See also Brown Depo. at 194:6-95:3 (Plaintiffs did not take samples to follow alleged 
contaminates from specific edges of fields to surface waters) (Ex. 5); Fisher Depo. at 477:19-
78:10 (no expert correlates land application to instances of contamination); id. at 549:1-19 (no 
field-by-field tracking analysis performed) (Ex. 5). 
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other, see id. at 19-21.12  Plaintiffs’ consultants now trumpet the importance of environment-

specific fate and transport investigation.  See, e.g., Decl. of Rick Chappell, Dkt. No. 2072-6 

(May 18, 2009) (criticizing Dr. Cowan for not having studied contaminant transport in the IRW).  

Yet, Professor Harwood undertook no such analysis of any bacterium in the IRW.  See Mot. at 

12.  Indeed, the Tenth Circuit noted Plaintiffs’ failure to perform any fate and transport study.  

Attorney General of Oklahoma v. Tyson Foods, 565 F.3d 769, 769 (10th Cir. 2009).  Without 

some analysis of alternate sources and transport characteristics, constituents in the environment 

cannot be attributed to specific sources. 

 Plaintiffs claim that they did demonstrate a correlation between fecal indicator bacteria 

and enterococci.  See Mot. at 19-21.  Again, this misses the larger point.  The problem is not only 

the suspect correlation, but the failure to study correlations anywhere other than in poultry litter.  

See Mot. at 19-21.  Even assuming that Plaintiffs are correct that the biomarker and enterococci 

correlate in poultry litter, there is no proof that they maintain that correlation as they pass 

multiple other sources of each on their (alleged) journey to recreational waters in the IRW.  Such 

a relationship cannot simply be assumed, and indeed, as Dr. Weidhaas recognized, is confounded 

by the existence of alternate sources of indicator bacteria.  See Mot. at 22.  Absent an analysis 

studying how the biomarker and other indicator bacteria move through the IRW, no valid 

conclusion can be drawn as to source from the presence of any of them. 

5. Dr. Harwood’s Testimony Regarding Human Health Risk Is Unreliable 

                                                 
12 Contrary to Plaintiffs’ claim, Opp. at 15, Defendants’ authorities specifically note the need to 
account for alternate sources and study transport characteristics.  See Mot. at 10-11 (citing 
authorities).  Separately, Plaintiffs’ assertion that phosphorous and bacteria move differently 
from synthetic pollutants, Opp. at 16, is irrelevant.  Whatever the constituents, in order to 
conclude that the presence of one proves the source of another, the two must move together.  

 - 8 -
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 Finally, Plaintiffs attempt to save Dr. Harwood’s more general health risk testimony by 

uncoupling it from her biomarker work.  See Opp. at 17-18. 

 First, Plaintiffs argue that Dr. Harwood reached her health risk testimony independent 

from her work on the biomarker.  Opp. at 17.  In fact, they claim that she concluded that poultry 

litter causes health risks in the IRW even “before the memo written by the State’s counsel that 

Defendants like to point to as evidence that the Biomarker was a creation of counsel.”  Opp. at 

18.  Given that the memorandum in question was written in September 2005, see Mot. Ex. 12, 

and that Dr. Harwood did not begin her substantive work on this case until Summer 2005 or form 

her conclusions until late 2007, see Mot. at 8-9, this claim is difficult to accept.  Moreover, 

Plaintiffs’ attempted decoupling contradicts Dr. Harwood’s Rule 26 report, which states that  

[t]he finding that a poultry-specific biomarker … is found in all environmental 
compartments tested in the IRW … firmly links a dominant portion of the 
indicator bacteria contamination to poultry waste, which is well known to contain 
important human pathogens such as Salmonella and Campylobacter.  Thus, the 
disposal of poultry waste by land application in the IRW presents a substantial, 
serious and immediate threat to human health. 

Mot. Ex. 3 at 23.  Thus, far from some insubstantial sideshow, Dr. Harwood’s Rule 26 report 

recognizes that the “biomarker” is her key link between generalized allegations of health risk and 

poultry litter.  Without the biomarker, Plaintiffs’ health case is pure speculation.13

                                                 
13 Plaintiffs’ experts all claim a “weight of evidence” approach.  See, e.g., Opp. at 17-18.  Under 
Daubert such multiple lines of evidence are reviewed individually, as scientific evidence is made 
no more persuasive or credible simply by being packaged in a so-called “weight of evidence” 
approach.  See, e.g., Gen. Elec. Co. v. Joiner, 522 U.S. 136, 144-47 (1997) (affirming exclusion 
of testimony because “the studies upon which the experts rel[y are] not sufficient, whether 
individually or in combination, to support their conclusions”); Allen v. Pa. Eng’g Corp., 102 
F.3d 194, 196-99 (5th Cir. 1996) (“On examination, none of the scientific data on which 
appellants’ experts rely furnishes a scientifically valid basis for the conclusion they would 
draw.”); see also, e.g., Truck Ins. Exch. v. MagneTek, Inc., 360 F.3d 1206, 1211-13 (10th Cir. 
2004) (affirming rejection of plaintiff’s “theory as insufficiently reliable to form the basis of 
expert testimony” because the studies relied upon “all … cast doubt on the general scientific 
acceptance, the methodology, and the adequacy of the experimentation underlying [the theory] at 
this time”); Amorgianos v. Nat’l R.R. Passenger Corp., 303 F.3d 256, 268-70 (2d Cir. 2002) 
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 Second, far from focusing solely on the biomarker, Defendants’ Motion demonstrated 

numerous other shortcomings in Dr. Harwood’s allegations of health risk in the IRW.  See Mot. 

at 22-25.  The sole point to which Plaintiffs respond is the issue of sample hold times, where they 

admit that nearly three quarters of their bacteria in water data was generated in violation of EPA 

hold time rules.  See Opp. at 18; Mot. at 24-25.14  Indeed, the English study to which Dr. 

Harwood cites, Mot. Ex. C ¶12, demonstrates that far from being a one-way ratchet in 

Defendants’ favor, Opp. at 18, hold time violations can bias the enumeration either up or down 

based on prevailing conditions.  See The Effect of Storage on the Coliform and Bacterium Coli 

Counts of Water Samples, at 568 (Public Health Laboratory Service Water Sub-Committee 1953) 

(recognizing that delays in testing can result in both false positives and false negatives, both 

over- or under-stating bacteria counts).15  Moreover, even decreases in bacteria counts, Mot. at 

18, simply bias the data and invalidate any effort to calculate correlations.  Hold time rules 

should be followed for accurate results.  Plaintiffs otherwise have no response to Defendants’ 

demonstration that Dr. Harwood’s health risk claims are inconsistent with knowledge regarding 

the bacteria in question and unsupported by adequate data from the IRW.  Mot. at 22-25. 

                                                                                                                                                             
(affirming exclusion of expert testimony because the studies and scientific literature on which 
plaintiff’s experts relied “were not sufficient to support their conclusions”). 
14 Plaintiffs’ disregard for EPA hold-time rules stands in stark contrast to their dogmatic 
invocation of EPA’s water quality standards as the sine qua non for evaluating health risk.  
Whereas EPA has undertaken to revise the latter, there is no comparable doubt as to the merits of 
the former.  See Defendants’ Motion to Exclude Expert Testimony Based on Bacterial Analysis 
Conducted In Violation of EPA, USGS and Oklahoma Standards, Dkt. No. 2090 (May 19, 2009). 
15 Dr. Harwood asserts that “samples were always shipped on ice, and arrived cold at the 
analytical laboratory.”  Opp. Ex. C ¶12.  Her basis for this testimony is unclear, given that she 
testified previously to having played essentially no role in Plaintiffs’ data collection.  See 
Harwood Jan. Depo. at 30:21-31:17, 197:14-25.  Moreover, the documentary record suggests 
otherwise as many samples were not received at the appropriate temperature.  See Mot. Ex. 14 at 
26 (Myoda Rpt.).  Plaintiffs’ treatment of samples in this case leaves little confidence that their 
bacteria enumeration shipments were treated any more professionally.   
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Respectfully submitted, 

 
BY: ____/s/ Jay T. Jorgensen____________ 

Thomas C. Green 
Mark D. Hopson 
Jay T. Jorgensen 
Gordon D. Todd 
SIDLEY AUSTIN LLP  
1501 K Street, N.W. 
Washington, D.C. 20005-1401 
Telephone:  (202) 736-8000 
Facsimile:  (202) 736-8711 

 
-and- 
 
Robert W. George 
Vice President & Associate General Counsel 
Tyson Foods, Inc. 
2210 West Oaklawn Drive 
Springdale, Ark.  72764 
Telephone: (479) 290-4076 
Facsimile: (479) 290-7967 
 
-and- 
 
Michael R. Bond 
KUTAK ROCK LLP 
Suite 400 
234 East Millsap Road 
Fayetteville, AR 72703-4099 
Telephone: (479) 973-4200 
Facsimile: (479) 973-0007 

-and- 

Patrick M. Ryan, OBA # 7864 
Stephen L. Jantzen, OBA # 16247 
RYAN, WHALEY & COLDIRON, P.C. 
119 N. Robinson 
900 Robinson Renaissance 
Oklahoma City, OK  73102 
Telephone:  (405) 239-6040 
Facsimile:  (405) 239-6766 
ATTORNEYS FOR TYSON FOODS, INC.; 
TYSON POULTRY, INC.; TYSON 
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CHICKEN, INC; AND COBB-VANTRESS, 
INC. 

 
BY:____/s/James M. Graves__________ 

(SIGNED BY FILING ATTORNEY WITH 
PERMISSION) 
Woodson W. Bassett III 
Gary V. Weeks 
James M. Graves 
K.C. Dupps Tucker 
BASSETT LAW FIRM 
P.O. Box 3618 
Fayetteville, AR  72702-3618 
Telephone:  (479) 521-9996 
Facsimile:  (479) 521-9600 

-and- 

Randall E. Rose, OBA #7753 
George W. Owens 
OWENS LAW FIRM, P.C. 
234 W. 13th Street 
Tulsa, OK 74119 
Telephone:  (918) 587-0021 
Facsimile:  (918) 587-6111 
ATTORNEYS FOR GEORGE’S, INC. AND 
GEORGE’S FARMS, INC. 

 
BY:____/s/ A. Scott McDaniel_______ 

(SIGNED BY FILING ATTORNEY WITH 
PERMISSION) 
A. Scott McDaniel, OBA #16460 
Nicole M. Longwell, OBA #18771 
Philip D. Hixon, OBA #19121 
MCDANIEL, HIXON, LONGWELL  
 & ACORD, PLLC 
320 South Boston Ave., Ste. 700 
Tulsa, OK  74103 
Telephone:  (918) 382-9200 
Facsimile:  (918) 382-9282 

-and- 

Sherry P. Bartley 
MITCHELL, WILLIAMS, SELIG,  
    GATES & WOODYARD, PLLC 
425 W. Capitol Avenue, Suite 1800 
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Little Rock, AR 72201 
Telephone:  (501) 688-8800 
Facsimile:  (501) 688-8807 
ATTORNEYS FOR PETERSON  
FARMS, INC. 
 

BY:___/s/ John R. Elrod____________ 
(SIGNED BY FILING ATTORNEY WITH 
PERMISSION) 
John R. Elrod 
Vicki Bronson, OBA #20574 
P. Joshua Wisley 
CONNER & WINTERS, L.L.P. 
211 East Dickson Street 
Fayetteville, AR 72701 
Telephone:  (479) 582-5711 
Facsimile:  (479) 587-1426 
 
-and- 
 
Bruce W. Freeman 
D. Richard Funk 
CONNER & WINTERS, L.L.P. 
4000 One Williams Center 
Tulsa, OK 74172 
Telephone:  (918) 586-5711 
Facsimile:  (918) 586-8553 
ATTORNEYS FOR SIMMONS FOODS, 
INC. 
 

BY:___/s/ Robert P. Redemann_______ 
(SIGNED BY FILING ATTORNEY WITH 
PERMISSION) 
Robert P. Redemann, OBA #7454 
PERRINE, MCGIVERN, REDEMANN,                                                     
  REID, BERRY & TAYLOR, P.L.L.C. 
Post Office Box 1710 
Tulsa, OK 74101-1710 
Telephone:  (918) 382-1400 
Facsimile:  (918) 382-1499 
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-and- 
 
Robert E. Sanders 
Stephen Williams 
YOUNG WILLIAMS P.A. 
Post Office Box 23059 
Jackson, MS 39225-3059 
Telephone:  (601) 948-6100 
Facsimile:  (601) 355-6136 
ATTORNEYS FOR CAL-MAINE FARMS, 
INC. AND CAL-MAINE FOODS, INC. 

 
BY:____/s/ John H. Tucker__________ 

(SIGNED BY FILING ATTORNEY WITH 
PERMISSION) 
John H. Tucker, OBA #9110 
Theresa Noble Hill, OBA #19119 
RHODES, HIERONYMUS, JONES, TUCKER & 
GABLE, PLLC 
100 W. Fifth Street, Suite 400 (74103-4287) 
P.O. Box 21100 
Tulsa, Oklahoma 74121-1100 
Telephone: (918) 582-1173 
Facsimile: (918) 592-3390 
 
-and- 
 
Delmar R. Ehrich 
Bruce Jones 
Krisann C. Kleibacker Lee 
FAEGRE & BENSON LLP 
2200 Wells Fargo Center 
90 South Seventh Street 
Minneapolis, Minnesota 55402 
Telephone: (612) 766-7000 
Facsimile: (612) 766-1600 
ATTORNEYS FOR CARGILL, INC. AND 
CARGILL TURKEY PRODUCTION, LLC 
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CERTIFICATE OF SERVICE 

 I certify that on the 5th Day of June, 2009, I electronically transmitted the attached 
document to the court’s electronic filing system, which will send the document to the following 
ECF registrants: 
 
W. A. Drew Edmondson, Attorney General  drew_edmondson@oag.state.ok.us 
Kelly Hunter Burch, Assistant Attorney General kelly_burch@oag.state.ok.us 
J. Trevor Hammons, Assistant Attorney General trevor_hammons@oag.state.ok.us 
Tina L. Izadi, Assistant Attorney General  tina_izadi@oag.state.ok.us 
Daniel Lennington, Assistant Attorney General daniel.lennington@oak.ok.gov 
 
Douglas Allen Wilson     doug_wilson@riggsabney.com, 
Melvin David Riggs     driggs@riggsabney.com 
Richard T. Garren     rgarren@riggsabney.com 
Sharon K. Weaver     sweaver@riggsabney.com 
David P. Page      dpage@riggsabney.com 
Riggs Abney Neal Turpen Orbison & Lewis 
 
Robert Allen Nance     rnance@riggsabney.com 
Dorothy Sharon Gentry    sgentry@riggsabney.com 
Riggs Abney 
 
J. Randall Miller     rmiller@mkblaw.net 
 
Louis W. Bullock     lbullock@bullock-blakemore.com 
 
Michael G. Rousseau     mrousseau@motleyrice.com 
Jonathan D. Orent     jorent@motleyrice.com 
Fidelma L. Fitzpatrick     ffitzpatrick@motleyrice.com 
Motley Rice LLC 
 
Elizabeth C. Ward     lward@motleyrice.com 
Frederick C. Baker     fbaker@motleyrice.com 
William H. Narwold     bnarwold@motleyrice.com 
Lee M. Heath      lheath@motleyrice.com 
Elizabeth Claire Xidis     cxidis@motleyrice.com 
Ingrid L. Moll      imoll@motleyrice.com 
Motley Rice 
COUNSEL FOR PLAINTIFFS 
 
Stephen L. Jantzen     sjantzen@ryanwhaley.com 
Patrick M. Ryan     pryan@ryanwhaley.com 
Paula M. Buchwald     pbuchwald@ryanwhaley.com 
Ryan, Whaley & Coldiron, P.C. 
 
Mark D. Hopson     mhopson@sidley.com 
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Jay Thomas Jorgensen    jjorgensen@sidley.com 
Timothy K. Webster     twebster@sidley.com 
Gordon D. Todd     gtodd@sidley.com 
Sidley Austin LLP 
 
Robert W. George     robert.george@tyson.com 
 
Michael R. Bond     michael.bond@kutakrock.com 
Erin Walker Thompson    erin.thompson@kutakrock.com 
Kutak Rock LLP 
COUNSEL FOR TYSON FOODS, INC., TYSON POULTRY, INC., TYSON CHICKEN, 
INC.; AND COBB-VANTRESS, INC. 
 
R. Thomas Lay     rtl@kiralaw.com 
Kerr, Irvine, Rhodes & Ables 
 
Jennifer S. Griffin     jgriffin@lathropgage.com 
Lathrop & Gage, L.C. 
COUNSEL FOR WILLOW BROOK FOODS, INC. 
 
Robert P. Redemann     rredemann@pmrlaw.net 
Lawrence W. Zeringue    lzeringue@pmrlaw.net 
David C. Senger     dsenger@pmrlaw.net 
Perrine, McGivern, Redemann, Reid, Berry & Taylor, PLLC 
 
Robert E. Sanders     rsanders@youngwilliams.com 
E. Stephen Williams     steve.williams@youngwilliams.com 
Young Williams P.A. 
COUNSEL FOR CAL-MAINE FOODS, INC. AND CAL-MAINE FARMS, INC. 
 
George W. Owens     gwo@owenslawfirmpc.com 
Randall E. Rose      rer@owenslawfirmpc.com 
The Owens Law Firm, P.C. 
 
James M. Graves     jgraves@bassettlawfirm.com 
Gary V. Weeks       
Paul E. Thompson, Jr.     pthompson@bassettlawfirm.com 
Woody Bassett     wbassett@bassettlawfirm.com 
Jennifer E. Lloyd     jlloyd@bassettlawfirm.com 
Bassett Law Firm 
COUNSEL FOR GEORGE’S INC. AND GEORGE’S FARMS, INC. 
 
John R. Elrod      jelrod@cwlaw.com 
Vicki Bronson      vbronson@cwlaw.com 
P. Joshua Wisley     jwisley@cwlaw.com 
Conner & Winters, P.C. 
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Bruce W. Freeman     bfreeman@cwlaw.com 
D. Richard Funk      
Conner & Winters, LLLP 
COUNSEL FOR SIMMONS FOODS, INC. 
 
John H. Tucker     jtuckercourts@rhodesokla.com 
Leslie J. Southerland     ljsoutherlandcourts@rhodesokla.com 
Colin H. Tucker     chtucker@rhodesokla.com 
Theresa Noble Hill     thillcourts@rhodesokla.com 
Rhodes, Hieronymus, Jones, Tucker & Gable 
 
Terry W. West      terry@thewesetlawfirm.com 
The West Law Firm 
 
Delmar R. Ehrich     dehrich@faegre.com 
Bruce Jones      bjones@faegre.com 
Krisann Kleibacker Lee    kklee@baegre.com 
Dara D. Mann      dmann@faegre.com 
Todd P. Walker     twalker@faegre.com 
Faegre & Benson LLP 
COUNSEL FOR CARGILL, INC. AND CARGILL TURKEY PRODUCTION, LLC 
 
Michael D. Graves     mgraves@hallestill.com 
D. Kenyon Williams, Jr.    kwilliams@hallestill.com 
COUNSEL FOR POULTRY GROWERS 
 
William B. Federman     wfederman@aol.com 
Jennifer F. Sherrill     jfs@federmanlaw.com 
Federman & Sherwood 
 
Charles Moulton     charles.moulton@arkansag.gov 
Jim DePriest      jim.depriest@arkansasag.gov 
Office of the Attorney General 
COUNSEL FOR THE STATE OF ARKANSAS AND THE ARKANSAS NATURAL 
RESOURCES COMMISSION 
 
Carrie Griffith      griffithlawoffice@yahoo.com 
COUNSEL FOR RAYMOND C. AND SHANNON ANDERSON 
 
Gary S. Chilton     gchilton@hcdattorneys.com 
Holladay, Chilton & Degiusti, PLLC 
 
Victor E. Schwartz     vschwartz@shb.com 
Cary Silverman     csilverman@shb.com 
Shook, Hardy & Bacon, LLP 
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Robin S. Conrad     rconrad@uschamber.com 
National Chamber Litigation Center, Inc. 
COUNSEL FOR AMICI CURIAE CHAMBER OF COMMERCE FOR THE U.S. AND 
THE AMERICAN TORT REFORM ASSOCIATION 
 
Richard C. Ford     fordr@crowedunlevy.com 
LeAnne Burnett     burnettl@crowedunlevy.com 
Crowe & Dunlevy 
COUNSEL FOR AMICUS CURIAE OKLAHOMA FARM BUREAU, INC. 
 
M. Richard Mullins     richard.mullins@mcafeetaft.com 
McAfee & Taft 
 
James D. Bradbury     jim@bradburycounsel.com 
James D. Bradbury, PLLC 
COUNSEL FOR AMICI CURIAE TEXAS FARM BUREAU, TEXAS CATTLE 
FEEDERS ASSOCIATION, TEXAS PORK PRODUCERS ASSOCIATION AND TEXAS 
ASSOCIATION OF DAIRYMEN 
  
 
 I also hereby certify that I served the attached documents by United States Postal Service, 
proper postage paid, on the following who are not registered participants of the ECF System: 
 

J.D. Strong 
Secretary of the Environment 
State of Oklahoma 
3800 North Classen 
Oklahoma City, OK 73118 
COUNSEL FOR PLAINTIFFS 

 

Dustin McDaniel 
Justin Allen  
Office of the Attorney General of Arkansas 
323 Center Street, Suite 200 
Little Rock, AR  72201-2610 
COUNSEL FOR THE STATE OF 
ARKANSAS AND THE ARKANSAS 
NATURAL RESOURCES COMMISSION 

 

 
      ___/s/ Jay T. Jorgensen_________ 
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